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I. INTRODUCTION

1. On October 5, 1992, Congress enacted the Cable Television Consumer
Protection and Competition Act of 1992 ("1992 Cable Act").l The 1992 Cable Act amended
the Communications Act of 1934, in part, by adding, among other things, new Section 628.
Section 628 is intended to foster the development of competition to traditional cable systems
by governing the access by competing multichannel systems to cable programming services.
Section 628(b) prohibits "unfair methods of competition or UDfair or deceptive acts or
practices, the purpose or effect of which is to biDder sipifieandy or to prevent" competing
distributors from providing pt'OII'8IDIDing to their customers.2 Section 628(c) instructs the
Commission to adopt regulations to specify particular conduct that is prohibited by subsection
(b).3 Pursuant to that mandate, on April 1, 1993, the Commission adopted its First Report
and Order, which set forth the Commission's program access rules and procedures to
implement these statutory provisions.4

2. The Commission has received various petitions for reconsideration of the First
Report and Order. A list of petitioners and commenters is at Appendix B. In this
Memorandum Opinion and Order ("MO&O"), we dispose of those issues raised for
reconsideration. Specifically, in this MO&:O, we affirm our initial determinations that (i) a
showing of harm is not required for actions brought under Section 628(c); (ii) differences in
costs at the programming distributor's level cannot justify pricing differences by a satellite

1 Pub. L. No. 102-385, 106 Stat. 1460 (1992).

2 47 U.S.C. § 548(b).

3 47 U.S.C. § 548(c).

4 Implementation of Sections 12 and 19 of the Cable Television Consumer Protection and
Competition Act of 1992-- Development of Competition and Diversity in Video Programming
Distribution and Carriage, MM Docket 92-265, 8 FCC Red 3359 (1993) ("First Report &:
Order").

2



cable or broadcast PfOIl'I'ftming vendor in the sale or delivery of satellite cable programming
or satellite broadcast proJraIIIIDiBg amoDI or between cable systems, cable operators, or
other mukicbanBel video pl"Ogl'llDlDiDg distributors; (iii) the Commission's nates apply to
contracts tbat were in existence before the effective dace of the roles'; and (iv) the five
percent attribution standard should be used to assess the existence of vertical integration.

3. In addition, ill this MO&O, we grant certain petitions to the extent they
request the Commission: (i) to exteD1 the existiDg coDfideDtjaJity protection in the roles to
proprietary materials excbllll"d datiug the pre-complaint uegotiatioD period required UDder
the rules; (ii) to permit a pa1y to seek permission from the Commi-ioo to further restrict an
opposing party's access to proprietary information; (iii) to amend the roles on subdistribution
arrangements in areas UDSel'Ved by cable to clarify that nonexclusive subdistribution
agreements in both served and UIIIeI'Ved areas are treated the same aud subject to the
protection provided by the RIles; (iv) to clarify the rules regantiag the rmancialliability of
buying poops, aDd (v) to determiDe that, once a pt'OIf'MDlDing vendor bas shown the
Commission that a "similarly-limited" competitor is the proper focus for comparison in
justifying price differentials between distributors, a "similarly-situated" competitor also is the
proper focus to justify a de minimis differential.

S Three additional petitions were filed that relate to the effective date of the program
access roles. The issues railed in those petitiODS are now moot. Specifically, WJB-TV Ft.
Pierce Limited Partnership ("WJB") filed a petition contending that the program access rules
against exclusive contracts should be deemed effective immediately upon the enactment of the
1992 Cable Act (December 4, 1992) or on the effective date of the Commission's program
access rules (July 16, 1993) in CODtrUt to delayina the effective date of the roles until the
end of the 120 day~ peried that wu provided for UDder the roles. Because the
rules are now effective, the issue railed by WJB is moot. The Wheless Cable Association,
Inc. ("WCA") filed a Roqaest for Clarification tMt the Commission specify a specific date
before which any party iDteDdiDg to enforce an existiDg exclusive programming agreement
must me an exclusivity petition. WCA contended tIIIt the l2O-day renegotiation period
before the program access rules~ effective applies OBIy to discrimination barred by the
rules and not exclusive apoelDCDtS. Because aU exiIting contracts must be in compliance with
the mes, WCA's request is moot. Finally, Discovery ComJDJUJicatioDs, Inc. ("Discovery")
and Viacom IntematiODll, 1nc.("Viacom") filed petiboDs cODteDdiBg that distr.ibutors seeJdng
to revise existing contracts should be required to demonstrate tbat the current contract terms
have the purpose or effect to barm the distributor's ability to compete. Discovery contended
that under this proposal only the contracts that create a potential for harm will need to be
refonned, while other agreements can be brought into strict compliance with the rules as they
come up for renewal, thereby avoiding administrative upheavals to programmers. The
November 15, 1993 deadline by which all contracts were required to come into compliance
with the Act and our rules has now passed and thus these issues are moot.
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4. In addition, 1be Commission deIerIBiMI that it does haw the authority under
Section 628 to award ciaJnaIes for violations of the propam access rules, but determi:Dts dlat
creating such a remedy for violations of the pIOJl81Il access rules is DOt necessary at tbis
time. If, contmy to our expectations, it is brcJuIht to the C()IDIDission's atteDdon dlat the
current process for resolviDg complaints is not worlciDg, the Commission will consider
revisiting this issue. Finally, the Commission denies the petition submitted by the
Caribbean Satellite Network ("CSN") on die gnMmd that tbe Commission ahady considered
CSN's comments both in the Fint Repoft tJIfd 0rtIer aDd in the &cond Rqon tJIId Order. 6

This MO&O also empIIui2lCs certaiD procedural requiremaJtI for all types of program
access complaints and clarifies the discussion in the First !Upon and Or.r of those
procedural requirements.

5. In adcIition to the petlitions discuBsed in this MO&O, the National Rural
Telecommunications Cooperative ("NRTC") also filed a petition for reconsideration
challenging the Commission's interpretation of 47 U.S.C. Section S48(c)(2)(C) governing the
permissibility of exclusive contracts in areas UDlCI'Ved by cable operators. This issue will be
the subject of a separate Memorandum Opinion and Order.

D. DAMAGES

6. Background. UDder the program access provisions of the 1992 Cable Act,
alleged violations of Section 628(b) or the Commission's rules implementing Section 628(c)
are adjudicated before the Commission.' In Section 628(e)(I), Congress granted the

6 The Canbbean Satellite Network, Inc. ("CSN") petitioned the Commission to
amend the First Repon and O1*r on the pound that CSN was not listed as a commenter in
the First Report and ()rMr aad, tJms, its CODUIleI1ts were not CODSidered. The late comments
of CSN were considered by the Commission ad noted in the First Report and Order (8 FCC
Red at 3451 n.91) and in die Second Repon and Order in I1111Jlemrnrtation ofSections 12 and
19 of the Cable Televisimt COIUllmer Protrction and Competition Act of 1992--Development
of Competition and Diversity mVuleo ProgrtDlUtling DistrllJution and Carriage, MM Docket
No. 92-265 (Oct. 22, 1993), 9 FCC Red 2642 (1993) ("Second Rq10n and Order"). The
majority of CSN's comments did not address implemeDtation of Section 19 of the 1992 Cable
Act, the issues addressed in the First Report and Order, but rather involved issues relating to
Section 12 that were addressed in the Second Report and Order. Thus, the Commission
appropriately discussed CSN's comments in the Second Report and Order. CSN's petition is
therefore denied.

, 628(d) provides: "[a]ny multichannel video programming distributor aggrieved by
conduct that it alleges constitutes a violation of subsection (b), or the regulation of the
Commission under subsection (c), may commence an adjudicatory proceeding at the
Commission." 47 U.S.C. § 548(d).

4
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Commission the authority, upon completion of such adjudication, "to order appropriate
remedies, including, if neces.-y, the power to est8tiJh prices, terms, aDd ccmdidons of sale
of programmiBg to the agrieved multichannel video lJI'OIfJ"'I'Iing distributor."8 Section
628(e)(2) further states that "the nmcdies in paragrapb (1) are in addition to and not in lieu
of the remedies available under Title V or any other provisions of this Act. "9 (emphasis
added)

7. In the First RAport and Order, the Commission stated that with respect to
prohibited exclusive agreements:

we may order the vendor to make its programming available to the
~ OB abe same terms and COIIditions, and at a non-discriminatory
rate, as given to the cable operator. In addition, we may impose sanctions
available under Title V of the Comrmmications Act. We do not believe,
however, tIIat die 1992 Cable Act grams the Commission the authority to
assess damages against the programmer or cable operator. 10

The Commission further stated that in most price discrimination cases:

the appropriate remedy will be to order the vendor to revise its contract or
offer to the compIaiDant a price or contract term in accordance with the
Commission's findiDgs. However, ...the statute provides broad authority to the
Commission to order additional remedies or impose saDCtions for violations of
Section 628, wtJich will be used in appropriate circumstances. ll

8. NRTC12 petitioned the Commission to reconsider its prior determination that
the Commission is not authorized to award damages to an aggrieved multichannel video
programming distributor C'MVPD") for a violation of the program access rules. 13 NRTC

8 47 U.S.C. § 548(e)(1).

9 47 U.S.C. § 548(e)(2).

10 8 FCC Red at 3392.

11 Id. at 3420.

12 Petition For Reconsideration of the National Rural Telecommunications Cooperative,
June 10, 1993 ("NRTC Petition"). NRTC and its members are multichannel video
programming distributors which distribute programming packages to Home Satellite Dish
("HSD") subscribers and Direct Broadcast Satellite ("DBS") services to subscribers in rural
areas. NRTC Petition at 2-3.

13 [d. at 5, 9.
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argued that Section 628(e) provides a broId grant of authority to award appropriate
remedies14 1Dd tbat tile Commissjon's determiDation tbat tile 1992 Cable Act does not grant
authority to award damaaes has ulIIW::CRIriIy restrictId the Commission's authority under the
1992 Cable Act to order appropriate remedies, ~ludiDg damages, for violation of the
program access roles. IS

9. NRTC further argued that "[d]amages are ttaditionally regarded as an
'appropriate remecly' imposed by the Commission for violation of its nondiscrimination
requirements. "16 As support, NRTC cited to other sections of the eo.Rlmmicatioos Act,
including Section 202 (prohibition against certain unjust or unreasonable discrimination by
common carriers); Section 206 (subjecting a common carrier to liability to any person injured
as a result of unjust or unreasonable discrimination for the full amount of damales sustained,
together with reasonable counael fees); Section 2en (allowing any person unjustly or
unreasonably discriminated agaiDst by aa.y common carrier to mate a complaint to the
Commission); and Section 209 (au1horiziDg the CQ11IIDjssion to award damages for unjust or
umeasonable discrimination by a common carrier). 17 NRTC argued that "the Commission
should reserve the same type of discretion to award damages to an aggrieved MVPD for
unlawful discrimination in the provision of programming. "18

10. NRTC also contended that damages are necessary because forfeitures alone
will be an inadequate deterrent to anticompetitive CODductl9 and that "[w]ithout the possibility
of an appropriate award of damages, program vendors bave no incentive to discontinue their
discriminatory pricing practices, aDd will be motivated to prolong complaint proceedingS.20
NRTC stated that some programming vendors have indicated to NRTC that they do not
intend to comply with the Commission's roles. 21

11. The Bell Atlantic Telephone Companies ("Bell Atlantic") and Consumer
Federation of America ("CFA") filed comments in support of NRTC's petition, and argued

14 [d. at 4.

IS [d. at 5.

16 [d.

17 [d.

18 [d. at 6.

19 [d. at 6-7.

20 [d. at 7.

21 [d. at 8.
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that Section 628(e) provides a M'oId pant of authority to award appropriate remedies.2Z Bell
Atlantic argued that damaIes are autborized because Section 628(e) expressly gives the
Commission tile authority "to grant all otber remedies provided for under 'any other
provisions of this Act', and that thole 'other provisioas' of tile CommuBieatiODS Act
expreasly provide for the mcovery of damaps."23 In addition, Bell Atlantic and CFA
contended that an award of dam1aes would further the public iDterest by detening the
anticompetitive conduct that the program access provisions of the 1992 Cable Act sought to
end.24

12. Several propIIDDling vendors aad cable operators opposed NRTC's petition
asserting various aqumeDts ... an inalerpretation of the sta1Ute that would authorize the
Commission to award damages for violatioDS of the program access rules. First, while
several commenters conceded that Section 628(e) provides a broad put of authority to
award appropriate remedies, they nonetheless arped that it does not authorize damages as a
remedy.25 For example, Discovery argued that Section 628 contains no explicit reference to
damages, so the Commission should not impose a puDitive remedy by virtue of a general
authority to fashion an appropriate remedy.26 Second, various commeDters contended that, if
Congress intended to authorize the Commission to award damages in program access cases,
Congress could have, but did not, expressly incorporate by reference the remedies available
under Title n.27

22 Comments of Bell Atlantic on Petitions For Reconsideration, July 14, 1993 ("Bell
Atlantic Comments") at 11; Letter from Bradley Stillman, Legislative Counsel of Consumer
Federation of America, dated July 8, 1993 ("CFA Letter") at 1.

23 Bell Atlantic Comments at 11-12 (citing 47 U.S.C. §§ 207, 209); Reply of Bell
Atlantic to Petitions For Reconsideration ("Bell Atlantic Reply") at 4-5.

24 Bell Atlantic Comments at 11-12; CFA Letter at 1.

25 Opposition To Petition For Reconsideration by Discovery Communications, Inc., July
14, 1993 ("Discovery Opposition") at 1-5; Liberty Media Corporation's Opposition To The
National Rural Telecommunications Cooperative's Petition For Reconsideration, July 14,
1993 ("Liberty Media Opposition") at 4-7; Opposition of Superstar Connection To Petition
For Reconsideration, July 14, 1993 ("Superstar Opposition") at 12-14; Opposition of Time
Warner Entertainment Company, L.P., To Petitions For Reconsideration or Clarification,
July 14, 1993 ("Time Warner Opposition) at 5-6; Opposition of United Video, Inc., July 14,
1993 ("United Video Opposition") at 2-3; Opposition To Petition For Reconsideration of
Viacom International, Inc., July 14, 1993 ("Viacom Opposition") at 13-14; Reply of
Landmark Communications, Inc. To Oppositions, July 26, 1993 ("Landmark Reply") at 5-6.

26 [d.

27 Viacom Opposition at 14; Liberty Media Opposition at 6; Discovery Opposition at 3.
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13. Third, COIIIIDeIIterS contended that the remedies provided under Title n of the
Communications Act are :not available to agrieved mul&ichlD:Del video programming
distributors ("MVPDs") UDder the program access ndes because Title n only applies to
common carriers' coDduct.21 'I'heIe petitioDm cont.eDded that, because cable operators and
programming vendors are not COIDIIIOIl carriers, tbe cllmaps~ UDder Section 209 in
Title IT are not available UDder Section 628(e).» Superstar also contended tbat petitioner's
reliance on Title n is mispIIcecl because of the dift'iculty in assessing damages under Section
19. Superstar noted that "the actual measure of damages in common carrier proceedings is
limited to the particular profits which are lost due to customers subscribing to a competitor's
service," and that, in co..., NJlTC wIllIS the cIistributor to be able to recover unfair
payments of discriminatory rates.3O Moreover, Super-.r cont.eDded that it would be
speculative to assume that the price of programmi"l charged to a distributor alone caused a
customer not to subscribe to a partieuIar technology aDd, thus, awarding damages, even as
lost profits, would be speculative and not based on any business or market evidence.3!

14. Fourth, commenters disputed NRTC's argument dlat absent the authority to
award damages, the remedies available to tile Commitaion are inadequate to deter
anticompetitive CODduct.32 Commetlters coatended that t1ae Commission's ability to impose
sanctiODS provides sufficient incentive to comply with the mes.33 Discovery and Liberty
Media Corporation ("Liberty Media") contended that the Commission's streamlined
procedure for handling complaints is sufficient to promote fair access to programming. 34

United Video, Inc. ("United Video") contended that the Commission's authority to establish
"non-discriminatory prices for programming ... is a sufficient remedy" and that program
vendors do not need additional incentives to comply with the program access regulations.35

15. In response to these oppositions, NRTC replied that damages must be awarded

28 Discovery Opposition at 3; Liberty Media Opposition at 4-5; Superstar Opposition at
12; Time Warner Opposition at 6 n. 6; Landmark Reply at 6.

29 Superstar Opposition at 12; Time Warner Opposition at 6 n.6; Landmark Reply at 6.

30 Superstar Opposition at 13.

31 [d. at 13-14.

32 Discovery Opposition at 3; Liberty Media Opposition at 7-8; Time Warner Opposition
at 6; United Video Opposition at 2-3; Landmark Reply Comments at 6-7.

33 Liberty Media Opposition at 7-8; Time Warner Opposition at 6; Landmark Reply at 7.

34 [d. at 4; Liberty Media Opposition at 7.

35 United Video Opposition at 2.
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to make an agrieved party whole aDd that awardiDI damages is widlin the .Commission's
discretion.36 NRTC stated that it does not COBteDd that Title n and Section 628 are the same,
but that "Title n is just one example of an area where the Commission in the past has
ordered damages as an 'appropriate remedy.' "37 Bell Atlantic also replied to the oppositions,
arguing, inter alia, that, by "incolporating remedies that would be available under other
provisions of the Act, CongJelS expressly authorized damages for program access
complaints. "38

16. Discuuion. In the First Report and Order,39 the Commission stated that it
would prohibit the enforceaMtity of a prohibited exclusivity arrangemeJlt and require the
programming veDdor to lDIIre i15 programming available on the same terms and conditions as
given to cable operators. The Commission also stated that, in addition to ordering such
relief, it could impose saacao. under Title V of the Act (e.g., forfeitures). The
Commission stated that it did not believe dlat the 1992 Cable Act provided it with authority
to assess damages against a cable operator or programming vendor.

17. In response to NRTC's petition for reconsideration, we have reexamined the
statute and legislative history, and we now conclude that Section 628(e) provides the
Commission with broad authority to order appropriate remedies. In our judgment, this
authority is broad enough to include any remedy the Commission reasonably deems
appropriate, including damegcs. 40 Although petitioners are correct that the statute does not
expressly use the tenD "damaps," it does expressly empower the Commission to order
"appropriate remedies." Because the statute does not limit the Commission's authority to
detennine what is an appropriate remedy, and damages are clearly a fonn of remedy,41 the

36 NRTC Reply at 7.

37 Id. at 8.

38 Bell Atlantic Reply at 4-5.

39 First Report and Order, 8 FCC Itcd at 3392

40 We do not believe that the cues of KtuaIr4lios v. Ntltiontll Federation ofFederal
Employees, Local 1263, 489 U.S. 527(1989), Mt.IiIItlduIsdts MlItUIll Life Insurance Co. v.
Russell, 473 U.S. 134 (1985), and T1'QIISQ11IericIJ Mortgage Advisors, Inc. v. Lewis, 444 U.S.
11 (1979), cited by Time Warner in its ex parte ptaeDtation of November 3, 1994, suggest
otherwise. The basic issue in each of these cases was wbetb.er the statute or act in question
implicitly created a "private cause of action" in federal court, pIl1icuIarly wbere Congress
had provided specific remedies either at the admiDiBtrative level or judicial level, or both.
Here, Congress has expressly afforded the Commission the authority to order appropriate
remedies and, thus, we fInd these cases inapplicable.

41 See Black's Law Dictionary, Revised 4th Ed. (St. Paul, Minn. 1968)
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plain lanIUage of this part of section 628(e) is CODSistent with a findiDg that the Commission
bas authority to afford relief in the form of damages. The legislative history is to the same
effect.42

18. While we have determined that the statute's grant of power to the Commission
to award appropriate remedies is broad enough to iDclude dJmaIes, we are not persuaded by
petitioners' arguments that creating such a remedy for violations of the program access tules
is necessary at this time. Instead, we believe that the sanctions available to the Commission,
pursuant to Title V, together with the program access complaint process, are sufficient to
deter eDdties from vioJatiDI the program access roles. Our experience over the past year
suggests that the program access provisions of the statute and our implementing regulations
are successfully working to achieve Congress' goal of increasing competition to traditional
cable systems by providq pater access by competiBg multic:tlarmel systems to cable
programming services.43 If. collltrlry to our expectations, it is brought to our attention that
the current processes are not working, we will consider revisiting this issue.

m. ATTRIBUTION

19. BDckground. Section 628(b)44 proscribes "a cable operator, a satellite cable
programming vendor in which a cable operator has an attributable interest, or a satellite
broadcast programming vendor" from eDgaging in unfair practices." We stated in the First
Report and Ortier that, "a priacipal target of the restrictions contained in section 628 is the
conduct of vertically integrated satellite cable programming vendors. "45

42 In describing the House provision regarding program. access. which was the basis for
the version ultimately adopted, the Conference Committee stated, without any limitation, that
the FCC "shall order appropriate remedies." H. Conf. Rep. No. 862, l02d Cong.• 2d Sess
92 (1992).

43 See In the Matter of Implementation of Section 19 of the Cable Television Consumer
Protection and Competition Act of 1992. Annual Assessment of the Status of Competition in
the Market for tlte Delivery of Video Programming, CS Docket No. 94-48 (September 28,
1994) at'173. In this report, the CommissioD noted that the commenters in this proceeding
have not complained about widespread uuavailability of programming to distributors
competing with cable operators. To the cotdrary, we DOted that commenters indicated that the
program access roles have facilitated increased competition in the video marketplace and that
a relatively small number of complaints bave been filed with the Commission concerning
denial of access to programming on the grounds of exclusivity agreements.

44 47 U.S.C. § 548(b).

45 First Report and Ortkr, 8 FCC Red at 3369.
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20. In -iDa verticaJ iDtegradon, the Cammiutou stated tbat it would "consider
a cable operator to have an attributable intelat in a~ vcmdor if the cable
operator holds five percem or more of the stock of tbe propamming vendor, whether voting
or non-voting."46 In deciding on this standard, we noted that:

various attribution rules llave been used by me C()IIUDisUon aDd by other regulatory
alCBCies depaMliDg on die specific policy or rulein~, e.g., whether control,
influence or some other aspect of the relationship is involved, and on an evaluation of
the costs and risks associated with various levels of ownership or influence. The
policy objective involved here, we believe, warruts a relatively inclusive attribution
rule.47

21. The Commi.ion also noted that the attribution standard was consistent with
the video dialtODe staDdard ... aDd that "tbe inteDt of tile video dialtODe proceeding is more
analogous to the intent of Congress in adopting Section 628, i&., to curb incentives for
influencing behavior of affiliates to the detriment of competitors. "49 The Commission noted
its concern "that a staadard of more tban five percent cou1d allow cable operators to exert
significant influence over their affiliated prognmmers without being subject to the statute. "so

22. In adopting a five percent attribution test, the Commission rejected various
commenters' proposals that we adopt a behavioral test for assessing attribution. We stated
that:

[t]o provide certainty to the cable industry and the public, it is imperative that we
develop a clear directive with respect to which entities will be deemed subject to the
statute and our implementing rules. A behavioral test is necessarily ad hoc and
therefore would not provide sufficient certainty.51

23. The Commission also declined to adopt an exemption from our attribution
standards for a programming vendor whose aggregate subscriber base from its affiliated cable
owners represented less than five percent (or some small number) of its total program

46 [d. at 3370.

47 [d.

48 [d.

49 [d.

so [d. at 3370-71 (citations omitted).

51 [d. at 3371.
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subscribership. We noted that "the record does not provide sufficient data to support a
defiDitive point at which the iJantiva for SIICh vendors to favor their atftIiated customers
differ from other vertk:aJ1y iDfeJf*d~ vendors, but left open the possibility of
revisitiDg tIUs exemption "to the extent that pIl1ies are able to provide iDformadon regarding
the incentives and past conduct of veodors with de miIfIMis vertical iderests."52 The
Commission also declined to adopt a more flexible attribution standard for minority-owned
cable programming vendors, but DOted that "we could revisit tlis attribution standard, to the
extent that it is consistent with this section of the 1992 Cable Act, and would promote
minority programming." 53

24. Accordingly, the Commission promulgated § 76.1000(b),S4 which provides:

For purposes of determining whether a party has an 'attributable
imerest' as used in this subpart, tbe definitions contained in the notes to
§ 76.501 [die broadcast attribution standard] shall be used, provided,
however that:

(1) The siDJle majority shareholder provisions of Note 2(b) to §
76.501 aDd the limited partner insulation provisions of Note 2(g)
to § 76.501 shall not apply; and

(2) The provisioDs of Note 2(a) to § 76.501 repnIing five (5) percent
interests shall include all voting or nonvoting stock or limited
partnership equity interests of five (5) percent or more.

25. Viacom55 renewed its request that the Commission adopt a de minimis
exemption from the attribution standard; i.e., an exemption for vertically integrated program

52 Id. at 3371, n.19.

53 Id.

54 47 C.F.R. §76.1000(b).

55 Liberty Media also filed a petition which, among other things, contended. that the
Commission's attribution standard is overinclusive and arbitrary. Liberty Media, however,
did not advocate the adoption of a de minimis exemption, but rather requested the
Commission to incorporate the single majority shareholder, limited partner, and non-voting
shareholder exceptions recognized under the broadcast attribution stamards. Liberty Media's
Petition at 8. This portion of Liberty Media's petition will be dealt with in subsection B,
supra.

12
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services whose commoDly-owned cable systems account for a relatively insignificant portion
of that program service's total subscribership.56 Viacom contended that a programming
vendor should not be considered vertically iDtepated for purposes of the program access
provisions' attribution standard if the programming veDdor is under common ownership with
cable systems accounting for less than five percent of the total number of subscribers to the
particular program service.57 Viacom requested dIat tile COIDIllission revisit this issue and
adopt an exemption ba-' on a study it subIUted (the "Crandall Study")." Viacom
contended that this study "dlnDoDstrates collClusively that for vit1uaUy any reasonable
assumptions CODCeI'IIinI deeted .-rtets, tMre will be no ability or iDcentive to effectively
discriInilEe against altel'Dltive technologies at the captive subscribership level proposed by
Viacom, (i.e., less than five percent of total subscribership to the given affiliated program
service). "S9

26. The Crandall study analyzes the profitability of discriminatory practices in
terms of the potential for such discrimination successfully to induce customers to switch to
the vertically integrated firm's cable sys1mD. Under the CraudaIl Study, a rational profit­
maximizing firm will engage in a discrimiDatory policy only if the profits from customer
switching are greater than the losses from the decreased sales of the programming. The
Crandall Study concludes that there are no ecoaomic iJaDtives for anticompetitive behavior
by vertically integrated firms with small (under S%) national subscriber levels. In addition,
the Crandall Study iDdieates that the absence of a de minimis exemption will create an
impediment to entry into the cable programming market.

27. Viacom also contended that its own behavior in serving alternative
technologies supports its proposed exemption:

recognizing its need to maximize revenues from its program services, [Viacom] has
marketed to all alternative distribution technologies on a nationwide basis. For
example, distribution by SMATV [satellite master amennae televisions], MMDS
[multichannel multipoint distribution service] and TYRO [television receive only]
provides approximately 12% of the combined subscriber base of Viacom's premium
services, Showtime and The Movie Channel.60

56 Petition For Reconsideration and Clarification, ftled by Viacom International, Inc.,
June 10,1993 ("Viacom Petition").

S7 Viacom Petition at 2-3.

S8 Crandall R. and Glassman M., The Economic Case for a De Minimis Exemption From
The Commission's Program Access Rules. ("Crandall Study").

S9 Viacom Petition at 5.

60 ld. at 7.
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Viacom further contended that it is in Viacom's iDtIerest as a prosnmming vendor to increase
penetration to alternative tedmology distributors in order to limit the b8rgainiDg power that
cable operators have in their local markets.61

28. I.mtmark filed a reply supportiDg ViIcom's petition and urged the
Commission to adopt the CI'I&IaIl Study's J.'OCOID8WIIded de minimis exemption.Q Likewise,
HearstlABC-ViKom Emertai...t Services, d/b/a Lifetime Television ("Lifetime")
submitted a reply supportiDI Viacom's petition.63 lifetime argued tbBt the current attribution
standard is more iDclusive thin MCeSsary to serve the statute's purposes and may binder
capital investment in PJ.'OIl'IIIl ClQtion and distribution as cable operators may refrain from
investing in new or failing program services to avoid the statutory program access
requirements.64 Lifetime cited to its own practices and behavior as confirmation of the
Crandall Study's conclusion.6S

29. Group W Satellite Communications ("Group W") filed comments in support of
Viacom's petition on this issue.66 Group W contended that:

none of the compllUes involved in the distribution of either TNN and CMT has any
incentive to favor affiliated cable customers. Past conduct of all those companies
reveals that distribution policies applicable to the services [TNN and CMT] are
fonned and followed with no acknowledgment of the existence of affiliated cable

61/d. at 8.

62 Landmark Reply at 3.

63 Reply Comments of Lifetime Television, July 26, 1993 ("Lifetime Reply").

64 Lifetime Reply at 4.

6S [d. at 5.

66 Comments of Group W Satellite Communications in Support of Petitions For
Reconsideration and Clarification, July 14, 1993 ("Group W Comments"). Group W is a
venture comprised of direct and indirect wholly-owned subsidiaries of Westinghouse
Broadcasting Company, Inc. ("WBC"). Group W distributes cable programming services
including The Nashville Network ("TNN") and Country Music Television ("CMT"). The
TNN service is wholly-owned by Opryland USA Inc, an indirect subsidiary of Gaylord
Entertainment Company. The CMT service is wholly-owned by COUDtry Music Television,
Inc.("CMTI"), a corporation owned indirectly by subsidiaries of Gaylord and WBC. Group
W is affl1iated with a cable system that serves approximately 11,000 subscribers and Gaylord
owns a majority interest in four cable systems that serve approximately 170,000 subscribers.
[d. at 2 n. 1.
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eutomers, either in dea'ings directly with those few cable operations or in dealings
with any other third part.ies.67

30. Con.sumer SIfeURe Systems, IDe. ("CSS") opposed Viacom's petition
contending that as an iDdepeadent IITVRO [hoIDe tekvision receive only] MVPD it bas been
paying rates to Viacom which appear to be biIh in relation to rates paid by cable systems
with fewer subscribers than CSS and by cable affiliated HTVRO distributors.68

31. DirecTV, IDe. ("DirecTV") alto opposed ViIcom's petilion, disputing
Viacom's contention that ViKoa's own behavior in dealing with MVPD cable competitors
supports the de minimis exemption it seeks: "Viacom does not mention that it has not yet
made its programming available to DirecTV.... "69

32. The Wireless Cable Association, Inc. ("WCA") opposed Viacom's petition,
coatending, inter alia, that deIpite Viaeom's claim of its W'ilIinpess to deal with alternative
technologies, "Viacom bas~ that its pricing policies ctiscriminate against non-cable
MVPDs in comparison to cable operators. "70 WCA cited to the Commission's finding in its
1990 Competition Report that the top wireless cable rate for one of Viacom services was
59.1 % more than the top rate charged to cable operators.71

67 Id. at 3.

68 Statement of Opposition of Consumer Satellite Systems, Inc. To Petitions For
Reconsideration, July 12, 1993 ("CSS Opposition") at 6. CSS sets forth the fonowing claims:

* Top rate paid by a cable operator for carriage of the Viacom services MTV,
VH-I, and Nickelodeon-SO.60.

* Estimated rate paid by cable affiliated HTVRO distributor for MTV, VH-I, and
Nickelodeon - $2.40.

Rate paid by CSS for MTV, VH-I, and Nickelodeon-$3.85.

(citing Cable TV Programming, Paul Kagan Associates, Inc. April 30, 1993.)

69 DirecTv Opposition at 12.

70 Opposition To Petitions For Reconsideration, July 14, 1993, filed by The Wireless
Cable Association International, Inc. ("WCA Opposition") at 8 (citing Comments of Viacom
International, Inc., in MM Docket No. 92-265, filed Jan 25, 1993).

71 Id. (citing In the Matter of Competition, Rate Deregulation and the Commission's
Policies Relating to the Provisions of Cable Television Service, 5 FCC Red 4962, 5117
(1990)).
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33. GTE service Corporation ("GTE") aJIo opposed ViIcom's petition COIIIlmding
that it would be inconsistent to adopt Viacom's requested exemption based on perceived
attenuation of influence. GTE argued that if programming vendors have incentives to engage
in prohibited practices even as tD ..-afftIiated syItaDI, a forlJiori thole incentives remain for
affiliated systems.71 Monover, GTE IlOtlllId ViIcom's own testimony reprding the general
and DI&ional power of cable operators to iDfIBeIJ:e the bebavior of programming vendors.13

GTE suggested that in lieu of a flat exemption, tile Commission sIlould rely on
determinations of public interest under section 628(c)(4) or a waiver of the rules under
Section 1.3 of theC~'s Rules.'4 Viacom's petition also was opposed by Liberty
Cable Company Inc.75 and Bell Atlantic76 asserting sim.ilar arguments raised by other
opponents.

34. In response to these oppositions,Viacom contended, inter alia. that the
existente of price differeDtials DOted by oppoaents does not refute the Crandall Study's
fmd.ina that a program service whose affi1iatecI cable systems CODtrlbute less than five percent
to its subscriber base bas DO illceDtive to discriarinate. Viacom stated that these opponents
have not presented any plBsible evidence or theory that would rebut this proposition.
Further, Viacom disputed the claims of certain opponents that they have been unfairly treated
by Viacom.77

35. Discussion. We hereby affirm our previous determination on this issue and
reject the adoption of a de minimis exemption. As noted in the First Report and Order, the
issue of a de minimis exemption was raised in the Notice of Proposed Rulemaking. In the
First Report and Order, the Commission ultimately rejected this exemption, in put, because
it could not be determiDecl with certainty the point at which a vertically-integrated
programming vendor does not have the incentive to discriminate. Moreover, the
Commission not only was concerned with a cable operator's control over programming, but

71 Opposition of GTE, July 14, 1993 ("GTE Opposition") at 3, referring to 8 FCC Red
at 3370.

73 [d. at 3.

74 [d. at 5-6.

75 Opposition of Liberty Cable Company, Inc. To Petitions For Reconsideration
("Liberty Cable Opposition") at 3-4.

76 Bell Atlantic Comments at 4 and Bell Atlantic Reply at 2-3.

77 For example, Viacom stated that CSS fails to disclose that it enjoys the same rates
for Viacom's Showtime and The Movie Channel services as do other HTVRO distributors of
those services. Reply Comments of Viacom International, Inc., July 28, 1993 ("Viacom
Reply") at 6, n.7.
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also recopized that there could besignificaDt iDfIueace even with a relatively small vertical
interest. While we recognize that there may be situations where an exemption may be
appropriate, we decline to adopt an across-the-board de minimis exemption.

36. While the Crandall Study correctly notes that vertical relationships in the
cable industry are efficient in many ways, we believe the Crandall Study does not provide a
sufflCieat basis for reversiIJI our previous deDial of this exemption. First, the analysis in the
study does not addtas the full array of public policy SOils implemeDled in the program
access ndes in order to prohibit practices that are unfair aDd discrimiDatory. Indeed, we
previously stated that it was the policy of Coopess in the 1992 Cable Act to: "(1) promote
the availability to tile public of a diversity of views and information tbrough cable television
aDd other distribution media; (2) rely on the 1DIIbtp1ace, to the maximum extent feasible, to
achieve greater availability of the relevant propan'ming; (3) ensure that cable operators
continue to expand, wbere economically justified, their capacity and the programs offered
over their cable systems; aDd (4) ensure that cable television operators do not have undue
market power vis-a-vis video pI'OIfI.IDDIers and consumers. 1178 While the Crandall study
raises a number of issues relating to the incentives of programming vendors and cable
operators, and in particular the incentives of • minbftis vertically Degrated programming
vendors, the study does not address how those incentives fall wi1bin the broad public policy
goals. Therefore, we are not ccmviDced that pursuiDg the Crandall study's recoJJ'llDeDdation
of a de minimis exemption would be consistent with our efforts to establish rules that are
faithful to the policy goals of Coopess. Second, with the exception of DDS, the distribution
of multicbannel video proaramming is mostly local in nature. However, the Crandall study
does not focus on the impact of discrimiDation on local competition. For example, the study
measures the profitability of cliIcrimination against "natiooal DOn-cable media· such as TVRO
distributors or potential DBS system,"79 in contrast to measuring the impact against local
MMDS service. Third, the analysis does not consider the fact that the amount, if any, of
vertical iD1egration does not solely drive the iDcattives of programming vendors to treat
distributors differently. Indeed, the size and influence of a customer itself may result in
different treatment among technologies, along with other factors as recognized in the
justifying factors in the Commission's program access rules.

37. Finally, in palling the program ICCe8S provisions of the 1992 Cable Act,
Congress was concerned with iDcreasing cOlllP'tition aDd diversity in the multicbaDnel video
programming market, as wen as fostering the development of competition to traditional cable
systems, by prescribiDg replations that govern tile access by competing multichannel
systems to cable programming services.so We do not believe that Congress intended the
Commission to carve out any exemptions to the program access rules. It is particularly

78 First Report and Order, 8 FCC Red at 3369.

79 Crandall Study at 11.

80 First Report and Order at 3360.
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unlikely that Congress intended such exempOoas for an entity, like Viacom, that owns cable
systems and controls a large share of the programming martet.81

B. Minority Ownership

38. Black EntertaiDmeDt Television, Inc. ("BET") petitioned the COIIIIDission
to adopt a more flexible attribution stI8dard for miDority-owned cable programmiDg vendors
or to adopt the single majority slIIMholder exemptioD applicable to the broadcut aUribution
role. 82 BET contended that tile adoption of a more flexible attribution standard for minority­
owned cable programming velldors is CODIisteDt with the .oaIs of Section 19 (propam
access) as well as section 9 (conunercialleued access) of the 1992 Cable Act, which allows
cable operators to use certain 1eIsed access chanDels for minority programming. BET noted
that the goals of Sections 19 and 9 are to iDcreue competition and diversity in the
multichannel video Pf'OII'IIIIIIli market.83 BET furtber stated that those provisiom show that
Congress "was acutely aware of the Deed to assist miDority-owned propamming sources to
funher a diversity of viewpoints over cable and other multichannel programming sources. "84

BET contended that, because of the peculiar nature of minority programming (in contrast to
programming with mass appeal), BET "needs the flexibility to deal with different program
distributors on different terms to obtain access to those distribution sources. "85 In the
alternative, BET requested the CommiMion to adopt tDe single majority shareholder
exception of the broadcast aUribution IU1es. BET aqued that the broadcast context is more
closely akin to the 1992 Cable Act than is video c:tialtone, because "[i]n the video dialtone
context, there is no stated public inteJest purpose to promote a diversity of viewpoints, as
there is in both the broadcast context and in section 19 of the 1992 Cable Act. "86

81 Viacom recently acquired Paramount, which further increased Viacom's ownership in
the cable programming market.

82 Petition for Reconsideration filed on behalf of Black Entertainment Television, Inc.,
June 10, 1993 ("BET Petition"). The single majority shareholder provisions would exclude
from the "attributable interest" defmition entities in which a single sbareholder holds more
than a 50% interest. Such entities would be deemed not vertically integrated and therefore
not subject to certain of the program access roles, regardless of the size of any cable
operator's stake in the entity, on the theory that the unaffiliated majority shareholder will
prevent all other shareholders, including any cable investors, from acting anticompetitively.

83 BET Petition at 3-4.

84 [d. at 3.

as [d. at 3-4.

86 [d. at 5.
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39. SiIDiJarIy, LiIIerty Media conteDded dIat the S~ aUribution standard is
overiDclusive and arbitraryl7 IDd that die Ce:-.ntission's adoption of a program access
attribution standard by IDIIOIY to video dialtoDt is u.ppropriate.- Uberty Media requested
that the Commission J:evile t8e attribution standard "so tIIat tile reach of its propam. access
and antidiscrimination rules extends only to those sutions in which Congress bas perceived
a potential problem in the marketplace, i.e., where cable operators have both the incentive
em thI ability to compel diIcriIDiMtory behavior by an amuated prOlf8lDJ.er, "19 or that the
Commission incorporate the siJllle majority~, limi1iId partDer, and non-voting
shareholder exemptions l"eCOpized UDder the broadcast attribution standards.90

40. WCA aad GTE filed oppositioDs to BET's petition.91 WCA argued that
BET's request is inconsilteDt with the purposes of Section 628 aDd that "there is no
indication in Section 628 or its legislative history that Congress intended the Commission to
establish special program access rules for educational services or those that are minority
owned."92 WCA also coDteDded that BET's reliance on Section 9(c) of the 1992 Cable Act is
particularly misplaced beclllle that section shows tbat, when Co.... iDteDded special
treatment for minority ... odIer programming, it cJPticitly so Slated. For example, Section
9(c) expressly allows caNe operators to use ceRain 1eIIed access cbIdoels for educational or
miDority programming." WCA stated that "subjec:tiBg BET aad Discovery to the modest anti­
discrimination rules of section 628 will U8l1re the greatest possible number of subscribers
will have access to the minority and educational programming BET [and Discovery] offer. "94

41. Finally, GTE contended that if a minority-owned cable programming vendors'
exemption is adopted, alternative delivery systems may be foreclosed from distributing the

87 Petition for Reconsideration filed on behalf of Liberty Media Corporation, June 10,
1993 ("Liberty Media Petition") at 8.

88 [d.

89 Liberty Media Petition at 12 (emphasis in original).

90 Id.

91 In their oppositiODS, WCA and GTE address toIfJdler the petition filed by BET and
the petition filed by Discovery. Discovery sought an exemption for educational/infonnational
programming. Discovery's petition is discussed, supra.

92 WCA Opposition at 20-21.

93 [d. at 21.

94 [d. at 21-22.
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BET-type services because of cable's market power. GTE opposed "blanket exceptions to
the propam access rules," and propoeed that "alterative Jmdia [be given) the opportunity to
comment, in a public-iDtaat proceeding, on die pros ad CODS of exclusive contracts where
minority, educational aDd iDfo,.uODll proJI,mmiag is collCel1lfXl. "95 GTE further stated
that, to the extent the exceptional treatment goes beyond exclusiw COIltt8Cting, public interest
determinations would be available under the Commission's general waiver authority.96

42. BET Rlpliod to the WCA and GTE oppositioDs, eontIJDdiDg that, siDce die Commission
adopted broadcast attributioB steIKtards in its Dilx>Dta1 ... vertical ownership proceediDp, those
standards should also apply to program access.'" BET also diaputed WCA's CODtelttion that Section 9(c)
shows that when Congress intended to afford minority programming special treatment, it so provided.
BET argued that Section 191Dd Section 9 bod1 seek to iDcrease competition and diversity in the
multichannel video programmiDg market, and that Congress left it to the Commission to determine how
to fulf111 this purpose. 98

43. Various parties also opposed Liberty Media's petition contending, inter alia, that the
goals underlying the Commission's broadcast nJles differ from those under the 1992 Cable Act. 99 For
example, DirecTv opposed Liberty Media's petition conteDding that there are different rationales
underlying the broadcast rules aDd the 1992 Cable Act. 100 WCA contended that Congress not only was
concerned with cable's direct control over proJl'lllIlmiDg, but also sought to address inequities resulting
because "[v]ertically inteJratai program suppliers USO have the incentive and ability to favor their
affl1iated cable operators over nonaffiliated cable operators and programming distributors using other
technologies. "101

9S GTE Opposition at 6.

96 Id. at 7.

97 Consolidated Reply To Oppositions To Petition For Reconsideration, July 26, 1993
("BET Reply") at 1-2.

98 Id. at 2.

99 Comments of Bell Atlantic on Petitions for Reconsideration at 9-10,WCA Opposition
at 17, Opposition of DirecTV, Inc., To Petitions for Reconsideration, July 14,
1993("DirecTv Opposition") at 6, Rl:ply of the United States Telephone Association, July
27,1993 ("USTA Reply") at 1. USTA also generally opposes the petitions filed by Viacom,
Discovery and BET seeking the Commission's adoption of exemptions to the program access
attribution standard.

100 Opposition of DirecTV, Inc., To Petitions for Reconsideration, July 14,
1993("DirecTV Opposition") at 6.

101 WCA Opposition at 18.
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44. Discuuion. We reject BET's request to adopt a more flexible attribution
standard for minority-oWDed~ veDdors or the siDgle lDIjority shareholder
provisions of the broadcast attribution staDdard. Neither Uberty Media nor BET raise any
new arguments that warraDt a chinle in our detalniaation in the Fint Report mtd Ortkr that,
for purposes of adoptiDc aa "alributable interest" "'rd, the goals behind the 1992 Cable
Act are more closely anaI8I<Jus to the goals m*rIyiDg the video diIJtoDe rules than the
broadcast rules. Indeed, similar to the 1992 Cable Act, one of the stated public interest
purposes behind the video dialtone roles is to promote the availability to the public of a
diversity of views aod information through this distribution media. UR In contrast, the
concerns addressed in the COIDIDission's horizontalllld vertical 0WDerShip proceedings,
where the broadcast attribution S1aDdards were adopted, lie qaite different from the concerns
in program access. In pIrticu1ar, the amount of owoersbip and, therefoR, an entity's
"comol" is the focus of the vertical aDd horizontal oWDll'Sllip rules. By compuison, the
attribution standard in the proaram access rules is focused on the potential "iDfluence" on
programming vendor behavior tIIrough oWllmbip by cable interests, irrespective of the
amount of ownership that may be involved. Thus, contruy to petitioners' position, it is not
inconsistent to exclude the siJllle majority sIIaJmolder rule from the program access
attribution standard. In addition, BET does not offer any explaDation as to the type of
"flexibility" standard it wants or needs, or what, in lieu of the single majority rule, would
provide a more "flexible" staDdard .

45. Moreover, we do DOt believe that the adoption of a more flexible attribution
standard for minority-oWl*! J'IOIl'IDl1Ding veJMlors or the siDgle majority sbarebolder
provisions of the bl'Oldcast attribution standard fu.t1hers the underlying goal of encouraging
minority ownership and diversity in programming. Ratber, we believe that a departure from
the current attribution standard merely raises issues regarding whether minority programming
vendors should be able to restrict access to their programming and thus has the potential to
conflict with one of the underlying purposes of Section 19 -- to foster the availability of
programming to MVPDs.

c. Edueationai/lDfonnationai Exemption

46. Discovery requested the Commission to fashion an exemption to the program
access provisions for educational or informational type programming. 100 Discovery argued
that such an exemption would be consistent with the purposes of the 1992 Cable Act to

102 Memorandum Opinion and Order on Reconsideration in CC Docket No. 87-266
(November 7, 1994) at 13.

103 Petition for Clarification and Reconsideration, tiled on behalf of Discovery
Communications, Inc., June 10, 1993. ("Discovery's Petition").
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promote the availability of programming of an educational or informational nature. 104

Discovery also cited Tbe Children's Television Act of 1990 as evidenee of Congressional
intent to promote oducatiOMl or informational type propwming.105 Discovery argued that
"common ownership of cable systems and an educatioDalIiBformatiODll program service
should have little effect on the ability of aJtanative teclmology distributors to compete with
cable . . . . The historic operations of tbae educational/informatioa} services . . .
demonstrates a very high level of even-bmdrdness in dealings with all distribution
technologies. "106

47. GTE opposed Discovery's~,CODfaJding that tbis exemption ultimately
will result in the denial of certain proanmmiag services to alternative technologies. GTE
instead proposed a case-by-case analysis. U17CSS also opposed Discovery's petition,
contending that an exemption for educational aDd informational programming "would
ultimately protect . . . distributors from unwaated competition. If programming is truly of
an educational nuure and for the benefit of the public, the goal of the Commission should be
to assure its broadest distribution through competing technologies."I08 DirecTV contended
"that the creation of such an exemption would in fact have quite UDdesirable ramifications for
alternative MVPDs. "109 FiDaIly, WCA contended that Discovery'S past conduct does not
provide support for its exemption from the mles. 11o

48. Discovery replied to the oppositions, contending among other things, that
educational or informational programming bas historically had to rely on investment support
from various types of disttibutors and that there is a need to promote policies that will
encourage investment in educational aDd informational type programming.lll Discovery
contended that exempting such programming from the program access roles will serve the
public interest by ensuring that high quality, innovative programming continues to receive

104 [d. at 3.

lOS [d. at 2-3.

106 [d. at 3.

107 Opposition of GTE at 6.

108 Statement of Opposition of Consumer Satellite Systems, Inc. to Petitions for
Reconsideration at 5.

109 Opposition of DirecTv, Inc., at 13.

110 WCA Opposition at 22 n. 52.

111 Reply Comments of Discovery Communications, Inc., July 28, 1993 ("Discovery
Reply") at 5.
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fmancial support. 112

49. DisclUsioII. We deny Discovery's request to exempt from the prosram access
provisions programming of an educatioDa1 or infonIIatioDaI nature. Wbile ample evidence
exists that CODgnSS iDtends to promote this type of programming, (e.g.,The Children's
Television Act of 1990), we do not believe that JfIIIdag Discovery's request is the most
appropriate way of effecluNa this po&y. Indeed, Discovery's petition does not address the
underlying purposes of the attribution SIIDdard, e.g., an _essment of a cable operator's
influence over a vertically~ propan1Dling veDdor. Moreover, we believe that the
rules should not allow ed1atioDa1 ml ioforIM8OD11 propammiDg vendors to pursue
practices that could be COBIb'Ued as "unfair" or "diIcriJniMtory" in mating their
programming services available, contrary to the stated goals of Section 628. Rather, we
believe that a depa11we from tbe current aaribudon stmdard bas tbe potential to affect the
consistent application of the proaram access rules aDd the accessibility of this type of
programming. FiDally, we fiDel that Discovery bas not provided sufficient evidence that this
exemption is necessary to attract investment, and that there are no alternative means of
attracting financial backing for this type of programming.

D. Exemptions for MarketlDglTedmology Experiments
and Demonstrations

SO. The issue as to whether there should be an exemption from the program access
provisions in general, or from the attribution standard in particular, for marketing and
technology experiments and demonstrations, was not before the Commission in the First
Report aNI Order. In any event, Discovery petitioDed the COIIIDliIIion to exempt marketing
and technology experimeDts and demoDstrations from the prognm access rules. 113 Discovery
contended that, "as new teehBologies aJlow distributors to increase die number of services
provided and alter the IJUlIIDel' in which subscribers interact with dlose services, a
programming vendor's ability to test various program services and technologies designed to
allow subscriber interaction takes on paramount importance. The need to structure and
conduct such tests on an expedited basis to keep pICe with these chaDps is equally
important. "114 Discovery coatended that the Commission should not require a proglamming
vendor to seek approval for each marketing aDd teeboological experiment because
programming vendors need to structure aDd CODduct tests on an expedited basis to remain
competitive. 115 No comments were ftled either in support of or in opposition to this petition.

112Id. at 6.

113 Discovery Petition at 10.

114 Id. at 10-11.

115 Id. at 11.
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51. Discussion. The Commission recognizes the necessity for programming
vendors to conduct marketiDg and technology experiments and demonstrations. We believe,
however, that to establilll die requested exemption to the pI'OI1'8JIl access roles would raise
unnecessarily the poteDBa1 for abuse aod circumvention of the rules. In any event, we
believe that the prolfllD. access rules am.dy accormoodate the need for experiments and
demonstrations and that a a-nI exemption is 1l1II'I"raIsary. In particular, Note 2 to the
program access tules provides in part that "[v]eDlors may establisb. price di1ferentiaIs based
on factors related to offerinl of service. . . ." The DOte goes on to list a DIIDlber of factors as
differences in the offerinl of service, but~ that the list is not exclulive aDd may
include "other legitima1e factors u staDd8~ ....ied in a teclmoIoIY neutral fashion. "116

We believe this laquaJe e<8d eDIble a programming vendor to enpge in experiments or
demonstrations without becomiDg subject to any geueral requirement that it provide an
experimental service to all MVPDs or that it maDuain for a general COIIIJIlereill offering a
price that was int.eDded solely for market research purposes. Of course, should a complaint
be rued, the Commission will review the particular facts to determiRe whe1ber the differential
in price or other terms offered is justified.

E. Vertical Integration in Market at Issue

52. In the First Report and Order, the Commission refused to require, as an
element of a claim under Section 628(c), a showing of vertical integration in the specific
market at issue:

[r]ather, the compJaWlIt need show only that the relevant programmer or cable
operator is vertically integrated in any market. We believe that this approach is most
consistent with C~ional intent and best ackbesses CODgI'eSs' apparent concern
with industry-wide iDfluences that can occur even in the absence of a vertical
relationship in the complainant's specific market. 117

53. Time Wamer Entertainment Company, L.P. ("Time Warner") renewed the
request that the Commission should~, as an element of a claim under Section 628(c), a
showing of vertical iJltegration in the specific area at issue. UI Time Warner contended that
this limitation is necessary because "vertically integrated programming vendors can have the
incentive and ability to favor their afflliated cable operators over nonaffiliated cable operators
and programming distributors using other technologies, . .. only where they in fact have an

116 First Report and Order, 8 FCC Red at 3506.

117 First Report and Order, 8 FCC Red at 3363.

118 Petition of Time Warner Entertainment Company, L.P., for Reconsideration, June
10, 1993 ("Time Warner Petition").
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interest in a local cable operator. "119 Time Wamer further con1eDded that the Commission
cannot have it both ways:

[h]-viDg decided to make its rules applicable omy to vertically integrated firms on
the ground that Congress was cou=emed with practices punued only by vertically
intcpated firms ... the Commission caDIIOt DOW go beyODd tbat rationale and regulate
conduct that has nothing to do with vertical integration. 120

54. Time Warner's petition was supported by landmark. Landmark contended
that "[i]n markets where a programmer has no ownership interest in the cable operator, not
only would it be illogical, it would be literally impossible for a J'l'OII'3IDDlCr to engage in
anticompetitive conduct as a result of vertical integration, since no such integration exists. "121

55. Time Warner's petition was opposed by Bell Atlantic, CSS, DirecTv, Liberty
Cable and WCA. DirecTv argued that Congress passed Section 628 primarily because of its
concern with the overall level of vertical integration between cable operators and video
programming suppliers, aad a pl'OgralJlI'UDg suppliers' incentive to discriminate in favor of
cable providers. AccordiD& to DirecTv, this iDceDtive can exist regardless of whether a
vertically integrated programmiDg vendor is integrated with a cable operator in a particular
geographic market. l22 WCA, along with Bell Atlantic and CSS,I23argued that there is no
support either in Section 628 or the legislative history of the 1992 Cable Act to support Time
Warner's contention that the Commission may only regulate activities stemming from vertical
integration in a particular market. l24 WCA and Uberty cable furtber argued that Congress
recognized that a vertically integrated programming vendor has strong incentives to
discriminate against non-cable MVPD's, even in markets where the programming vendor
does not serve a vertically integrated cable operator. 125

56. Discussion. The Commission denies Time Warner's petition and affirms that,
with respect to claims lIDder Section 628(c), there is no requirement to show vertical
integration in the specific market at issue. As we previously stated, Congress was concerned

119 Time Warner Petition at 7.

120 Id. at 9.

121 Landmark Reply at 8.

122 DirecTv Opposition at 9.

123 Bell Atlantic Comments at 8; Bell Atlantic Reply at 3-4; CSS Opposition at 3-4.

124 WCA Opposition at 5.

125 WCA Opposition at 5; Liberty Cable Opposition at 4.
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